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ABSTRACT 
In the year 1971, MTP Act was introduced as a social 
legislation for the welfare of the women in India. It was 
enacted to liberalize the Indian Penal Laws relating to 
abortion. The Act was introduced in the Family Planning 
Program for the purpose of the population control as well 
as to check the maternal mortality rate which was high 
due to illegal abortion. As we know that, Abortion is a 
Right protected under Right to privacy under Indian 
Constitution as well as in various international 
declarations relating to Reproductive Right and it is one 
of the essential part of human right granted to all women 
without any bias. But, the abortion law is restricted to 
certain class of women when question comes about the 
application of abortion to Indian women. Researcher in 
this paper will critically discuss the provisions of MTP 
Bill, 2017. But prior to MTP Bill, 2017 we have to know 
about the original Act. So researcher will discussed the 
parent Act first i.e. abortion law of 1971 and then the 
current bill.  
Keywords- Abortion, Population, Miscarriage, 
Right to Privacy 
1. INTRODUCTION 
The protection of law to Human life also extends to 
an unborn child in mother’s womb. Causing 
miscarriage with or without consent of the women 
is an offence under Sections 312 and 313 of IPC 
respectively. Section 312 requires two elements to 
be satisfied for the offence of miscarriages, namely,   
1. It should not have been caused voluntarily, and  
2. It has not been done in good faith for the 
intention to save the life of the pregnant women. 
Although the word abortion has not been used in 
the aforesaid sections but the word miscarriage 
technically speaking refers to abortion which 
means expulsion of the embryo- foetus at any time 
before it attains full growth. 
Miscarriage may be caused at two different stages- 
First stage is when a woman is “with child”1 and 
                                                          
1  Gaur, K.D,(2009).Text Book on The Indian Penal 
Code(4th edn ), 559-560, New Delhi:Universal 
Publication Co. PVT. Ltd. 
second “quick with child”2. Pregnancy ‘with child’ 
means beginning of gestation period and ‘quick 
with child’ means when mother can feels the 
motion of child in her womb. In other words, 
quickening is a perception by the mother that 
movement of the foetus has started.  Therefore it 
obviously indicates an advanced stage of 
pregnancy. The punishment of these two sections 
312 and 313 of IPC are different too. Under 
Section 312 punishment is given in the form of 
imprisonment which may extend to seven years 
while under section 313 the punishment may 
extend up to ten years or imprisonment for life with 
or without fine. 
When an act done with intent to cause miscarriage 
of woman with her consent and it results into her 
death it is an offence punishable under section 314 
of IPC up to ten years  imprisonment and if the act 
was done without the consent it is punishable with 
life imprisonment. 
Again section 315 further provides that an act done 
with intent to prevent a child being born alive or to 
cause it to die after birth is punishable with 
imprisonment which may extend to 10 years with 
or without fine.  An act of causing death of unborn 
child at the advanced stage of pregnancy amounts 
to culpable homicide and is punishable up to ten 
years imprisonment with or without fine as 
provided in Section 316 IPC. 
It was later after the submission of report by 
Shantilal Shah Committee, a committee which was 
formed for the liberalization of Abortion law in 
India, Medical termination of pregnancy Act, 1971 
was enacted.  
2. MEDICAL TERMINATION OF 
PREGNANCY ACT 1971 
MTP Act was enacted to control the maternal 
mortality rate of India which was high due to 
illegal abortion also to control population as well.  
                                                          
2 Ibid. 
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Whether it’s IPC or MTP Act, both this law failed 
to define the meaning of Abortion or miscarriage. 
But one can find the definition from various books 
or sources. 
2.1. Definition of Abortion3 
Abortion or miscarriage means the spontaneous or 
induced termination of pregnancy before the fetus 
is independently viable, which is usually taken as 
occurring after the 28th week of conception. 
Children born a few days before the 28th week are 
known to have survived with modern care. It has 
also been defined as the expulsion or removal of all 
or any part of the placenta or membranes with or 
without an abortus. Medically, abortion means the 
expulsion of the ovum within the first three months 
of pregnancy; miscarriage, the expulsion of the 
fetus from 4th to 7th months; and premature 
delivery, the delivery of a baby after 7 months of 
pregnancy and before full term. Legally, 
miscarriage, abortion and premature labour are 
now accepted as synonymous terms, indicating any 
termination of pregnancy at any stage before 
confinement. Life begins at the moment of 
conception; after conception it takes about 7 to 10 
days before implantation of the developing ovum 
takes place; the embryo goes on developing upto 
the end of the ninth week, from then onward's is the 
fetal stage. 
From here we can say that under Medical 
Termination of Pregnancy Act, Abortion means the 
removal of the ovum within the first trimester of 
pregnancy or the removal of the fetus within 20 
weeks by the opinion of two medical practitioners. 
Under Medical Termination of Pregnancy, woman 
can go for legal abortion and it empowers a woman 
to decide whether to continue or not to her 
pregnancy. It is a liberal law in compare to penal 
laws of India as it empowers a registered medical 
practitioner to terminate pregnancy for any social 
and socio-medical reasons, as well as on 
therapeutic grounds. It secures many women from 
forced motherhood inflicted pregnancy or better to 
say from unwanted pregnancy. 
It also allows for termination of pregnancy if there 
is potential risk to the child that it will born with 
severe handicap. Also medical termination will be 
allowed when pregnancy was caused because of 
rape. Another ground of medical termination of 
pregnancy is that when its result from the failure of 
any contraceptive device used by a marital women 
                                                          
3 Edit.by .Mathiharan, Dr. K., Patnaik, Prof. Dr.A 
K.( 2009). Modi's, Medical Jurisprudence and 
Toxicology( 23rd Edn),1013, New Delhi: 
LexisNexis. 
or her husband for the purpose family planning. 
While determining the case for medical termination 
of pregnancy that continuance of pregnancy may 
involve such risk of injury to health as mentioned 
in the MTP Act, account may be taken of the 
pregnant women's actual or reasonable foreseeable 
environment. This can be a ‘social clause’4 which 
relates to the mental and physical state of the 
women to poor situation in her dwelling 
environment , such as the number of existing 
children, her socio-economic conditions, shelter 
problems and any other aspect of life which would 
create the adding of another child in her family an 
intolerable burden. Simply we can say that this Act 
was enacted for the protection woman life from 
illegal abortion. Thus, Section 35 of the MTP Act 
                                                          
4 Ibid. 
5 3. When Pregnancies may be terminated by 
registered medical practitioners.-  
(1) Notwithstanding anything contained in the 
Indian Penal Code (45 of 1860), a registered 
medical practitioner shall not be guilty of any 
offence under that Code or under any other law for 
the time being in force, if any pregnancy is 
terminated by him in accordance with the 
provisions of this Act. 
 (2) Subject to the provisions of sub-section (4), a 
pregnancy may be terminated by a registered 
medical practitioner,- 
 (a) where the length of the pregnancy does not 
exceed twelve weeks if such medical practitioner 
is, or  
(b) where the length of the pregnancy exceeds 
twelve weeks but does not exceed twenty weeks, if 
not less than two registered medical practitioners 
are. Of opinion, formed in good faith, that,-  
(i) the continuance of the pregnancy would involve 
a risk to the life of the pregnant woman or of grave 
injury physical or mental health ; or 
 (ii) there is a substantial risk that if the child were 
born, it would suffer from such physical or mental 
abnormalities as to be seriously handicapped.  
Explanation 1.-Where any, pregnancy is alleged by 
the pregnant woman to have been caused by rape, 
the anguish caused by such pregnancy shall be 
presumed to constitute a grave injury to the mental 
health of the pregnant woman.  
Explanation 2.-Where any pregnancy occurs as a 
result of failure of any device or method used by 
any married woman or her husband for the purpose 
of limiting the number of children, the anguish 
caused by such unwanted pregnancy may be 
presumed to constitute a grave injury to the mental 
health of the pregnant woman.  
(3) In determining whether the continuance of 
pregnancy would involve such risk of injury to the 
ISSN : 2454-2415 Vol. 6, Issue 5, 2018 May, 2018                 DOI 11.25835/IJIK-51 www.doie.org 
172 
International Journal of Innovative Knowledge Concepts, 6(5) May, 2018 
 
 
  
 
 
 
speaks about the conditions when abortion will be 
allowed. 
Following are the conditions- 
1. Therapeutic Indications6- When there is a risk of 
injury to the bodily or psychological health of the 
pregnant woman. 
2. Eugenic indications7- When there is substantial 
risk to the child that if its born; it would suffer from 
such physical or mental abnormalities as to be 
seriously handicapped. 
3. Humanitarian indications8- When the pregnancy 
is caused due to rape. 
 4. Social indications9-  When the pregnancy 
caused due to failure of any family planning 
methods used by the married couple for the 
purposes of the limiting the number of children. 
This can be a case of unwanted pregnancy.  
5. Environmental indications10- It can be any 
ground to prevent the  risk of injury to the physical 
or mental health of the pregnant woman that arise 
by reason of her actual reasonably foreseeable 
environment. 
Under MTP Act, The consent of the woman alone 
is required if she is above 18 years of age, but if 
she is minor or lunatic , consent of the guardian is 
necessary.  
First two points clearly speaks about the 
therapeutic ground. Third ground is for the victim 
of rape. Fourth is the ground for married women 
when pregnancy has caused due to failure of any 
family planning methods used by the married 
couple for the purposes of the limiting the number 
of children. This provision (See Explanation-2 of 
section 311) was added as family planning methods. 
                                                                                    
health as is mentioned in sub-section (2), account 
may be taken of the pregnant woman's actual or 
reasonable foreseeable environment.  
(4) (a) No pregnancy of a woman, who has not 
attained the age of eighteen years, or, who, having 
attained the age of eighteen years, is a lunatic, shall 
be terminated except with the consent in writing of 
her guardian.  
(b) Save as otherwise provided in C1.(a), no 
pregnancy shall be terminated except with the 
consent of the pregnant woman. 
6 Supra 3 at 1017 
7 Ibid 
8 Ibid 
9 Ibid 
10 Ibid 
11 Supra 5. 
Regarding the point, that abortion will be allowed, 
to avoid a risk of injury to the bodily or mental 
health of the expectant mother which may arise by 
reason of her actual reasonably foreseeable 
environment. Now, what is actual reasonably 
foreseeable environment under MTP Act? This Act 
is silent in this aspect. But it can be drawn from 
various circumstances. 
Gestational Limitation and Place: - According to 
Section 4 of MTP Act, the termination of 
pregnancy is to be carried out in a government 
hospital or at a place approved by the Government. 
According to Section 3 of the same, for MTP two 
opinions of medical practitioners is necessary if the 
pregnancy is more than 12 weeks but less than 20 
weeks duration. For first trimester opinion of one 
medical practitioner is sufficient. 
2.1. A. CRITICAL STUDY OF SECTION 3 
First- The entire conditions mentioned in this Act 
is depend upon the decision of the medical 
practitioner as here one cannot avail the abortion 
right is not given ON DEMAND like in US where 
after the Roe versus Wade, abortion was allowed 
on demand for the first 12 weeks. In Roe versus 
Wade case12, the pregnancy period was divided into 
three trimesters by the court. For first trimester (up 
to 12 weeks), termination of pregnancy will be 
allowed on demand by the woman. During second 
trimester, termination will be regulated by the state 
procedure in the interests of the mother’s health. 
Lastly during third trimester, when the fetus 
became viable the state can regulate or prohibit 
abortions in the interest of the child except when it 
is necessary to protect the life or health of the 
mother. But in India it is not so.  
Second- Regarding the Gestation limitation which 
is up to maximum 20 weeks is again in itself is 
conflict in nature. As, there are certain test which is 
conducted in 20 weeks like Triple Marker Test13. 
So, if during this test any abnormality is seen in 
fetus then abortion will not be allowed after 20 
weeks. This is again a loophole in the present Act. 
                 It was in Niketa Mehta Case14 that led to 
a nation-wide debate on abortion law.  In her 20th 
                                                          
12 Roe v. Wade (1973), LII, 
https://www.law.cornell.edu/wex/roe_v._wade_197
3 
13 Chatterjee, P.(2016). Medical Termination Of 
Pregnancy Act: A Boon Or A Bane For A Woman 
In India- A Critical Analysis. International Journal 
of Science and Research, 15, 236-240 
14 Dr. Nikhil D. Datar v. Union of India & Ors, 
SLP (C) 5334 of 2009 
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week of pregnancy, Niketa Mehta’s sonography 
showed her fetus to be normal. However, in the 
22nd week, the gynecologist found that the fetus 
had a congenital complete heart block which would 
lead to a poor quality of life and could be fatal. But 
the condition of Mrs. Mehta’s fetus was not 
discovered till second trimester. On 22nd week of 
her pregnancy it was detected, when she filed 
petition for the termination of pregnancy before 
Bombay High Court. The Court refused to allow an 
abortion and Mrs. Mehta was forced to continue 
with her pregnancy. She ultimately had a 
miscarriage after months of grief and agony and at 
risk to her own personal health and safety. 
Even after this case Supreme Court in many cases 
allowed termination of pregnancy even after 20 
weeks. 
Thirdly- This Act is silent about the Right of 
abortion for unmarried, widow, divorcee women as 
abortion is allowed only in cases of rape and 
married women. It is found that in India, illegal 
abortion is done by widows who are prevented 
from remarriage by rigid social custom, and in a 
few instances, by unmarried women to secure their 
future from unwanted pregnancy. But as per 
Section 3 of MTP Act, unwanted pregnancy means 
only when pregnancy is caused due to failure of 
any family planning methods used by the married 
couple for the purposes of the limiting the number 
of children.  and no other cases is considered under 
this section. 
                         In one hand law speaks about 
equality before law under Article 14. But there are 
certain examples in laws which are bias in nature 
like present MTP Act which does not provide 
abortion right to all women. Abortion right in India 
is legal only for married and rape victim. For rest it 
is illegal and punishable offence too. There is a 
gross violation of Article 14 as well as Article 21 
which speaks about Right to Privacy. And abortion 
right is protected under Right to Privacy. 
                             Reproductive rights are the rights 
of individuals to decide whether to reproduce or 
not. This also include an individual's right to plan a 
family, terminate a pregnancy, use contraceptives, 
learn about sex education in public schools, and 
gain access to reproductive health service15and any 
kind of restriction on it will be violation of their 
reproductive rights. 
                                                          
15 Reproductive Rights are human Rights. Center 
for Reproductive Rights, Retrieved April 16, 2018 
http://www.reproductiverights.org/sites/crr.civicact
ions.n et/files/documents/RRareHR_final.pdf 
                    One of the Supreme Court judge AK 
Sikri, while speaking at the symposium 
“Reproductive Rights In Indian Courts: Celebrating 
Progress, Identifying Challenges And Discussing 
The Way Forward” organized by the Jindal Global 
University (JGU) said that “When we talk of 
reproductive rights in this country, then there is 
hardly any choice so far as the woman is concerned 
...I can't help but wonder how we as humans have 
failed humanity. I am perplexed as to how in the 
21st century, with all the technological advances, 
becoming frequent guests in the outer space and 
creating artificial intelligence, we are still not able 
to bring our women to enjoy the fruits of humanity. 
That is the harsh reality,”16  Actually there is no 
right given to the women in terms of Reproductive 
Rights or Abortion Rights. In both this situation 
woman has to depend on others decision. In present 
scenario woman individual decision has given no 
importance.  
Fourth- This Act is used as methods of family 
planning. As abortion will be allowed if  pregnancy 
has occurred as a result of failure of any 
contraceptive device or method used by a married 
woman or her husband for the purposes of the 
limiting the number of children. 
                        There are many international 
organizations which strictly criticize the use of 
abortion as family planning methods like World 
Population Conference of 1984 “The World 
Population Plan of Action recognizes, as one of its 
principles, the basic human right of all couples and 
individuals have the basic right to decide freely and 
responsibly the number and spacing of their 
children. For this right to be realized, couples and 
individuals must have access to the necessary 
education, information and means to regulate their 
fertility, regardless of the overall demographic 
goals of the Government”17 
But then also MTP Act is used as family planning 
methods. 
It’s clear from this Act that the entire discretion to 
terminate a pregnancy it depend on the judgment of 
the doctors. Women right has given no importance 
                                                          
16 Gupta,M., (2017) Her body, her right: Women 
have the right to decide on pregnancy, SC judge 
says, Indiatoday.in, Retrieved April 16, 2018 
http://indiatoday.intoday.in/story/women-right-
decide-pregnancy-sc-judge-ak-sikri/1/880596.html 
17 Hirve, S.,(2004). Abortion Policy in India: 
Lacunae and Future Challenges. CEHAT Mumbai, 
Retrieved April 13, 2018  
http://www.cehat.org/go/uploads/AapIndia/hirve.pd
f 
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here. Means that though we had liberal abortion 
laws but when women can’t use there right in 
liberal way. 
Even though this Act was enacted as family 
planning but it fails to control the population of 
India. In 1971 the population was 27, 29, 82,800 
and last in 2017 it was 1,34,25,12,706. This clearly 
shows that like other family planning MTP Act 
fails to control the population that is why 
population. May be one of the reason behind the 
failure is the restricted law. Other family planning 
like IUD and Condoms can prevent pregnancy but 
no such device is 100 percent safe. In such cases 
even after using this if someone get conceived then 
except abortion there is no other remedy other then 
forcefully giving birth to an unwanted baby or to 
choose illegal abortion putting one life in risk. 
Russia is one of the best examples to cite that by 
liberalizing abortion law; country can control its 
population. This is high to time to liberalize the 
abortion law in India not only in pen paper but 
practically also. Every adult woman must have the 
abortion right on demand for the first trimester 
without any restriction. 
Section 8 extends protection to medical 
practitioners for acts done by them under the Act. 
Any willful failure of the compliance of any 
provisions of the Act or rules made under shall be 
punishable with fine which may extend to one 
thousand rupees. This is again in conflict of nature 
that whether a doctor will be punished according to 
IPC or according to the MTP Act? Also the entire 
discretion is on the doctors whether to perform 
abortion or not? No impotence is given to woman 
wish.  
3. THE MEDICAL TERMINATION OF 
PREGNANCY (AMENDMENT) BILL, 2017 
3.1. STATEMENT OF OBJECTS AND 
REASONS 
“The Sub-section (2) of Section 3 of the Medical 
Termination of Pregnancy Act, 1971, allows the 
abortion of terminally ill fetus’s upto twenty weeks 
pregnancy. During the intervening period after the 
Act was enforced, several genuine cases have come 
up where the fact of fetuses with serious risk of 
abnormalities with grave risk to physical and 
mental risk to mother had been noticed after twenty 
weeks. As a result, many women were forced to 
move the Supreme Court for permission to end 
pregnancy beyond twenty weeks, leading to lot of 
mental and financial hardship to such pregnant 
women. 
The Bill intends to extend the permissible period 
for abortion from twenty weeks to twenty four 
weeks if doctors believe the pregnancy involves a 
substantial risk to the mother or the child or if 
there are substantial fetal abnormalities. The Bill 
also intends to amend the provisions of sub-section 
(3) of section (6) relating to lying of rules before 
each House of Parliament and their notification 
etc. by the House.”18 
Even though in the MTP Act, 1971 there are so 
many demerits which are known to all. Especially 
the restriction upon unmarried, widow, divorce 
women right to go for legal abortion which is 
violation of reproductive right protected under 
Article 21 and Right to equality under Article 14. 
But in present bill the only major amendment 
which is proposed under Section 3 of MTP Act, is 
to increase the gestational limit from 20weeks to 24 
weeks. Regarding the right of this ladies, abortion 
law was silent earlier also and now too. Even in 
21st century women in India are forced to choose 
illegal abortion. What we can expect from our 
society, when the law which government the 
society, is itself bias in nature for the women on the 
basis of marital status or marriage is the only 
solution behind each and every problem of the 
women? 
World Health Organization (WHO) is of the 
opinion that countries who permit abortion on the 
grounds of health should interpret “health” 
according to the definition given by WHO i.e. “a 
state of complete physical, mental and social well-
being and not merely the absence of disease or 
infirmity.”19 If countries go by the definition given 
by WHO then abortion should be allowed both in 
physical and mental health conditions. But Indian 
fails to consider all such ingredients in its abortion 
law. Physical health is considered here but not the 
foreseeable situation like suicide or illegal abortion 
by risking her if abortion is not allowed. Mental 
health is also not considered fully except for the 
rape victim. India is an independent country but 
women in India are still not independent. The fate 
of women life and health is depends in the hand of 
the stakeholders of the society. 
 
 
                                                          
18 The Medical Termination of Pregnancy 
(Amendment) Bill, 2017 
 Retrieved April 16, 2018  
http://164.100.24.219/BillsTexts/RSBillTexts/AsInt
roduced/MTP-4817-E.pdf 
19 Understanding the World's Abortion Laws Map. 
Centre for Reproductive Rights. Retrieved April 
13, 2018 
http://worldabortionlaws.com/questions.html 
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4. SUGGESTION AND CONCLUSION 
MTP is a social legislation enacted for the benefit 
of the women, so in such cases every woman 
should get the benefit of it irrespective of marital 
status. Law should be changed according to Social 
Transformation. When in country like India where 
living relationship is recognized legal and in the 
same country abortion is illegal for an unmarried 
girl then how the law will justify in itself regarding 
it applicability and recognizing the right of the 
women for abortion. The purpose and object of the 
MTP Act will be fulfilled only when this law will 
be applicable to all women and abortion should be 
allowed on demand made by the women like in US. 
Indian women must get their basic reproductive 
rights like women in US and other developed 
country. The purpose of MTP Act is not only to 
control population and MMR but also to provide 
right to the women. As it’s there body so decision 
must be there only. State Interference is necessary 
but that should be limited.  
       A wanted woman can give birth to a wanted 
baby……..now we have to decide what we want a 
wanted or an unwanted baby --------------------------
-Pyali Chatterjee 
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